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This action is before the court for judicial review of the
final decision of defendant Conm ssioner of Social Security
termnating plaintiff Tamy Brewster’'s disability insurance
benefits under Title Il of the Social Security Act (the Act), 42
U S C 88 401, et seq. The parties consented to the exercise of
pl enary jurisdiction by the undersigned United States Magistrate
Judge pursuant to 28 U . S.C. 8§ 636(c).

| . BACKGROUND

A Plaintiff’s Disability Hi story and Medi cal Records

On Septenber 24, 1997, plaintiff, who was born on June 19
1966, was determi ned to be disabled as of Novenber 2, 1993. The
Comm ssi oner undertook a continuing disability review and, upon
review, determ ned plaintiff was no | onger di sabl ed as of March 15,
2001, and her eligibility for benefits was term nated at that tine.

Plaintiff lists her work history to include her nost recent
work as a custoner service representative from1992 to 1993. Prior
to this position, plaintiff worked from 1990 to 1991 as a bank
teller. From 1988 until 1991, plaintiff worked in a plastics
factory in accounts payable and as a receptionist. From 1986 to
1990, plaintiff worked at a fast food restaurant. From 1987 to



1988, plaintiff worked as a cashier. (Tr. 130-37.)

On May 24, 1997,! plaintiff was adnmtted to Al exian Brothers
Hospital for nmanic depression, drug and alcohol abuse, an
“overdose,” and her sister’'s recent suicide. During her
hospitalization, she cane under the care of H Gunawardhana, M D
After a four night hospital stay, plaintiff was di scharged to hone.
Dr. Gunawar dhana’ s di agnoses included bipolar affective illness,
m xed type, type |l; poly-substance abuse and dependence; and a
G obal Assessnent of Functioning (GAF) of 50.2 Dr. Gunawardhana
reported plaintiff exhibited i nprovenent during her adm ssion, and
she was prescribed substance abuse rehabilitation treatnent,
medi cations, and followup outpatient care. (Tr. 182-86.)

On COctober 19, 2000, plaintiff participated in a Report of
Continuing Disability Interview She reported her disabling
condition as manic depression. Plaintiff stated she takes
Ser zone, ® Anbien,* and Al prazolan?t for this condition. Plaintiff
was hospitalized twice for depression and suicidal ideation, once
in 1993 and once in 1997. Plaintiff reported that her persona
mobi lity, per sonal gr oom ng, househol d mai nt enance, and
recreational activities are affected on a daily basis dependi ng on

Plaintiff does not argue the ALJ erred in determning she
experi enced medi cal inprovenent; therefore, the court will only briefly
di scuss plaintiff’s medical records dated up to and including 1997.

2A GAF of 50 indicates “[s]erious synptons . . . oOr any serious
i npai rment in social, occupational, or school functioning oo
Anmerican Psychiatric Association, D agnostic and Statistical Mnual of
Mental Disorders (DSMIV-TR), 34 (Text Revision 4th ed. 2000).

3Serzone “is indicated for the treatnent of depression.”
Physi ci an’s Desk Reference (P.D.R ) 1019 (55th ed. 2001).

“Ambien . . . is indicated for the short-term treatnent of
insomia.” 1d. at 2974.

SAl prazolam nore commonly referred to as Xanax, is “indicated for
t he management of anxiety disorder . . . of the short-termrelief of
synptons or anxiety.” 1d. at 2650.
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her degree of depression. (Tr. 147-54.)

In a Decenber 2000 cl ai mant questionnaire, plaintiff reported
difficulty with concentration, nenory, and crying spells, on a
daily basis and with unknown etiology. To relieve her synptons,
plaintiff reported she prays, and takes Serzone, Xanax and Anbi en,
with no side-effects. (Tr. 176.)

Plaintiff reported her activities of daily living are affected
by her depression and inability to concentrate. She reported being
the primary care giver for her two children. She has difficulty
falling asl eep, waking often throughout the night, and getting out
of bed in the nmorning. Plaintiff reported she no | onger fixes her
hair or cares about clothes as she once used to. She fixes
m crowave neals or canned soups, and reported failing to eat or
cook at tines. Plaintiff reported difficulty concentrating and
irritability with follow ng directions. She is dependent on ot hers
for transportation to go shopping. Plaintiff stated she tries to
keep her house clean and do the dishes. Sonetinmes, however, she
does not feel |ike doing household chores. (Tr. 177-78.)

Plaintiff reported she used to enjoy reading, but can no
| onger engage in this activity due to an inability to concentrate.
Cccasionally, plaintiff tries to watch a novie or television
program Plaintiff stated she does not currently drive, and she
only |eaves her hone when she has to and can arrange a ride
Plaintiff reported she does not |ike to | eave her hone or be around
others. (Tr. 178-79.)

In Decenber 2000, plaintiff’s nother Bernice Brewster
conpleted an interested “third party” questionnaire. She reported
plaintiff was very depressed, agitated, and unfocused. She further
reported w tnessing no changes in plaintiff’s condition over tine,
that plaintiff likes to “stay to her self,” that plaintiff washes
her hands constantly, that plaintiff is “very noody,” and that
plaintiff has difficulty coping. (Tr. 180.)

On March 6, 2001, non-exam ning, non-treating provider David
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W Bailey, Psy.D., conpleted a Psychiatric Review Techni que form
Dr. Bailey found plaintiff’s affective disorders (“dep[ression]
well-controlled with neds”) and substance addiction disorders
(history of alcohol use) were not severe inpairnments. Dr. Bailey
assessed plaintiff had a mld degree of limtation with respect to

activities of daily Iliving, difficulties nmaintaining social
functi oni ng, and difficulties mai nt ai ni ng concentration
persi stence or pace. He found plaintiff had no episodes of

deconpensati on since the | ast Conparison Point Decision (C.P.D.).
Dr. Bailey nmade these determ nations based on nedical records
indicating plaintiff has inproved with nedication, she is not
severely depressed, she has logical and sequential thought
processes, she is appropriately dressed and wel | -grooned, she has
not required prolonged hospitalization related to nental illness
since last C P.D., and her providers have found no nmarked
functional limtations wwth respect to activities of daily Iiving,
soci al functioning or persistence and pace. Dr. Bail ey opined that
plaintiff's reported limtations and synptons were not consi stent
wi th nmedical records. (Tr. 112-126.)

On May 4, 2001, plaintiff conpleted a “Reconsi derati on Report
for Disability Cessation.” She |listed her disabling conditions as
mani ¢ depression and bi-polar disorder. Plaintiff reported no
change in her condition since her |ast disability interview or new
i1l nesses, that she did not feel able to return to work, and that
her doctor has not told her she is able to return to work.
Plaintiff reported she does not feel like getting out of bed sone
days, she needs no assi stance with groom ng, her nother assists her
wi th shoppi ng, household chores and with her children, she watches
home novies and network television, she has friends and famly
visit her hone, and her nother provides the mpjority of her
transportation. (Tr. 139-44.)

In a June 2001 claimnt questionnaire, plaintiff reported
difficulty with concentration, depression, and fatigue, caused or
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exacerbated by bi-polar affective disorder, nmjor recurrent
depression, and a “chemcal inbalance.” Plaintiff [|isted
medi cations for these synptons to include Serzone, Al prazolan, and
Anmbi en. She reported side-effects from these nedications to
i nclude fatigue and headaches. (Tr. 171)

Wth respect to activities of daily living, plaintiff stated
that her inpairnments have affected her ability to socialize, and
her ability to read due to a | ack of concentration. She reported
difficulty sleeping and waking in the norning. Plaintiff further
reported she does not groom herself as she did before. Plaintiff
is the primary care giver for her two m nor daughters. Plaintiff
stated she prepares can goods and m crowave di nners for neals, and
she needs assistance from her nother for shopping. Regar di ng
househol d chores, plaintiff is able to clean and do di shes, needi ng
assistance fromher famly when she is “real depressed.” Plaintiff
reported no current hobbies or activities, and that she used to
enj oy being around others, reading, and “go[ing] out.” Plaintiff
reported she watches tel evision, but cannot “concentrate enough to
watch a novie.” Plaintiff also stated she does not read due to a
| ack of concentration. (Tr. 172-74.)

Plaintiff reported | eaving her hone approximately three tines
per week for shopping or physician’s appointnents, and that she
does not like to |l eave her home. Plaintiff’s driver’s license is
currently suspended, and she relies on her nother for
transportation. Wth respect to plaintiff’s relationship with
ot hers, she reported these rel ationshi ps have changed because she
feels irritable and withdrawn. She further reported difficulties
usi ng the tel ephone, because she cannot focus or nmaintain her train
of thought at times. (Tr. 173-74.)

In June 2001, plaintiff’s nother conpleted an interested
“third party” questionnaire. She reported plaintiff has nood
swings, is irritable, is wthdrawn, is depressed, and has
difficulty getting along with others because of nood swi ngs. She
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further reported w tnessing no change in plaintiff’s condition over
tinme, and that she “hel p[s] her a | ot because she needs ne.” (Tr.
175.)

On June 22, 2001, non-exam ning, non-treating provider R
Rocco Cottone, Ph.D. conpleted a “Psychiatric Review Techni que
Form” Dr. Cottone found plaintiff did not have a severe
inpairment related to affective disorders (bipolar syndrone) or
substance addiction disorders. However, he did not conplete the
portion of the formrelated to plaintiff’'s degree of functiona
[imtation. (Tr. 89-102.)

On Septenber 13, 2001, plaintiff participated in a disability
hearing wwth Disability Hearing O ficer Janet Broaden. At hearing,
plaintiff testified that she has had no inprovenent in her
condition, and in fact, has gotten worse. She reported feeling
constantly depressed, being easy to cry, poor nenory, difficulty
focusi ng, not wanting to get out of bed, being unconfortable around
ot her people, stress induced panic attacks, feeling nauseated from
medi cation, and problenms with her back. Plaintiff reported taking
Anbi en, Xanax, and Effexor® for treatnent. (Tr. 78-79, 159-66.)

Plaintiff’s nother testified that her daughter cries often,
cannot focus well, has gone a week wi thout bathing, has difficulty
sl eepi ng, has severe nood swi ngs, and has difficulty caring for her
children due to depression. She further stated that while
plaintiff has some good days, nost days are “bad.” Plaintiff’s
not her also testified that plaintiff wi shed she was dead. (Tr. 79,
167.)

In her Septenber 26, 2001, decision denying benefits, M.
Broaden found pl aintiff had experienced nedi cal i nprovenent rel at ed
to her ability to do work, and that plaintiff did not have a severe
i npai rment. Accordingly, she found plaintiff was no | onger di sabl ed

“Effexor . . . is indicated for the treatnent of depression.” |d.
at 3361.

-6-



and entitled to a period of disability benefits. M. Broaden based
her decision on treatnent records indicating, inter alia, that
plaintiff did not experience severe depression, that she was
| ogi cal , coherent and stable, she had a boyfriend, she had she had
no restrictions of activities, she had no problens nmaintaining
soci al functioning, and she had no problens concentrating. Ms.
Broaden ultimately determ ned that plaintiff’s subjective testinony
at hearing did not conport with the nedical evidence of record,
thus, finding plaintiff’s testinony was “less than credible.” (Tr.
80- 86.)

On June 25, 2002, non-treating provider Paul W Rexroat,
Ph.D., examned plaintiff at SSA' s request. Dr. Rexroat noted
plaintiff was transported to the exam nation by a friend, and she
was wel |l -dressed and grooned. During the exam nation, plaintiff
did not appear suspicious, anxious, tense, shaky, or trenul ous.
She cri ed when tal ki ng about her depression, but exhibited a normnal
range of affect and enotion. She further exhibited normal energy
| evel, gait, and posture. She was alert and cooperative, and her
speech was normal, coherent, relevant, and free of flight of ideas
or |l oose associations. (Tr. 239-40.)

Plaintiff reported that she has frequent nood swi ngs and t akes
medi cation for anxiety, but she could not “describe significant
synptons related to anxiety.” Plaintiff further reported feeling
i ke a m serabl e person, that she used to be a soci al person but no
| onger |ikes the conpany of others, passive suicidal ideation with
no recent attenpts, feeling like soneone is “out to get [her],”
w th no actually paranoi a, hallucinations or delusions, and varied
sl eep patterns. Dr. Rexroat assessed plaintiff had noderate
depression. (Tr. 240-41.)

Wth respect to cognitive functioning, Dr. Rexroat opined
plaintiff exhibited good nenory, was well-oriented to person,
pl ace, tinme and situation, and she exhibited good recall skills.



Dr. Rexroat estimated plaintiff functioned in the |ow average
intelligence range. (Tr. 241.)

Dr. Rexroat adm ni stered the M nnesota Mul ti phasic Personality
| nventory -1l (MWI). He noted plaintiff’s results indicated she
answered randomy on many of the questions, and the profile was
“invalid since it has not been conpleted properly.” Dr. Rexroat
opi ned that plaintiff may not have conpl eted the MWl correctly due
to a |l ack of cooperation, confusion, or |ack of conprehension due
to |limted |anguage skills. Accordingly, Dr. Rexroat noted
“I'l]little to no weight should be granted” to his interpretation of
plaintiff’s MWI results. Accordingly, the ALJ did not refer to
the MWPI in his decision, and the court will not provide a sumrary
of the analysis in its opinion. (Tr. 241-43.)

Dr. Rexroat noted that plaintiff described significant
synpt ons of depression. He assessed she is able to understand and
remenber sinple instructions, and exhibit sustained concentration
and persistence with sinple tasks. He determned plaintiff’s
ability tointeract socially and adapt is limted, and that she has
marked limtation in social functioning. However, she showed
adequat e social skills during the exam nation Dr. Rexroat further
noted that plaintiff has mld Ilimtations with activities of daily
living, nosignificant [imtations with concentration, persistence,
pace and nenory, and she has the ability to manage her own funds.
(Tr. 244.)

Utimately, Dr. Rexroat diagnosed plaintiff wth nmajor
depression--recurrent, al cohol dependence in full rem ssion since
1997, and psychoacti ve substance abuse in rem ssion since 1997. He
assessed her GAF was at 70,7 notivation was good, and prognosi s was

A GAF of 70 typically indicates “[s]ome mld synptoms . . . or
some difficulty in social, occupational, or school functioning . . . ,
but generally functioning pretty well, has sone neani ngful interpersonal
rel ati onshi ps. American Psychiatric Association, Diagnostic and

Statistical Manual of Mental D sorders (DSMIV-TR), 34 (Text Revision
4t h ed. 2000).
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fair. (Tr. 244-45.)

On July 7, 2002, Dr. Rexroat conpleted a “Medical Assessnent
of Ability to Do Wrk-Related Activities (Mental).” He found
plaintiff had a fair ability to follow work rules, relate to co-
wor kers, deal with the public, deal with work stress, function
i ndependently, behave in an enotionally stable manner, relate
predictably in social situations, and denonstrate reliability. He
determ ned plaintiff had a good ability to use judgenent, interact
W th supervisors, maintain attention and concentration, under st and,
remenber and carry out conplete job instructions, and naintain
per sonal appearance. He found plaintiff was without limtation
with respect to her ability to understand, renmenber and carry out
sinple job instructions. (Tr. 247-48.)

Plaintiff’s treating provider records consist primarily of her
psychiatric treatnment with Bun Tee Co, MD. Medical records show
plaintiff began treatment with Dr. Co as early as 1994, and fairly
consistently wuntil 1997. Treatnment records do not indicate
plaintiff received treatnent from Dr. Co, or any other provider,
for 1998 and 1999. (Tr. 214-36.)

Records from 2000 indicate ©plaintiff was prescribed
Vel | butrin,® Xanax, Anbien, Paxil,® and Sonata, ! at various tines.
Dr. Co consistently docunented plaintiff’s nmood was fair, she was
not severely depressed, she was neatly dressed and grooned, and her
speech was |logical, sequential, relevant and coherent. Wth
respect to nedication, Dr. Co noted plaintiff did not experience
any side-effects, with the exception that plaintiff reported on

8l butrin “is indicated for the treatnment of depression.” P.D. R
at 1486.

“Paxil . . . is indicated for the treatnent of depression.” |d.
at 315.

0“Sonata is indicated for the short-termtreatnent of i nsomia.”
Id. at 3451.
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Septenber 20 that Paxil made her drowsy. (Tr. 215-18.)

Records from 2001 indicate that Dr. Co found plaintiff
continued to have a fair nood, not be severely depressed, be
appropriately dressed and grooned, and exhi bit | ogi cal, sequential,
rel evant and coherent thoughts. During this tinme period, plaintiff
was taking Celexa,!' Seymm, 2 Xanax, Anbien, and daritin-D, ¥ at

various tines. Plaintiff failed to attend or cancel her
appoi ntment on May 19, 2001. On August 25, 2001, Dr. Co noted
plaintiff was “still very anxious.” On Septenber 22, 2001,

plaintiff noted Ef fexor nade her nauseated, and Dr. Co di sconti nued
t he nedi cation and prescri bed Cel exa. On Cctober 20, Dr. Co noted
plaintiff’s nmood continued to by dysphoric. On QOctober 29, 2001,
plaintiff informed Dr. Co she was | eaving town to visit her sister
for three weeks. On Novenber 21, Dr. Co noted plaintiff reported
feeling “a lot better” after taking Cel exa. (Tr. 214-15, 233,
236.)

On February 2, Dr. Co conpleted a questionnaire related to
plaintiff’s disability claim Wth respect to how plaintiff’'s
mental inpairnment inpacts her ability to perform basic tasks of
daily living, Dr. Co responded “unabl e to observe.” He stated that
plaintiff is treated with nmedication and individual, supportive
t herapy, with good response. He described plaintiff’s nood as | ow
and dysphoric, with flat affect. He noted she is appropriately
dressed and wel | -grooned, has “intact” nmenory and intellect, has
fair insight and judgnent, has been conpliant with nedications, and

is not “actively delusional or hallucinating.” He found plaintiff
H¢Celexa . . . isindicated for the treatnment of depression.” 1d.
at 1258.

12The exact nanme of this nedication is unknown as the handwitten
record is difficult to read.

B aritin-Dis “indicated for the relief of synptons of seasona
allergic rhinitis.” P.D.R at 2886.
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had no restrictions with respect to activities of daily |iving,
difficulties maintaining social functioning, and deficiencies of
concentration, persistence or pace. Dr. Co was unable to observe
any episodes of deterioration in a work-like setting, and he
assessed plaintiff could nmanage her own funds. (Tr. 212-13.)

In treatnent records fromJanuary 1 and March 20, 2002, Dr. Co
noted plaintiff continued to be appropriately dressed and grooned,
exhibit relevant, coherent, logical and sequential thoughts,
experience a fair nmood with no severe depression, and take Cel exa,
Xanax, Anbien, and Caritin-D. (Tr. 235.)

B. Plaintiff’s Hearing Testinony

The ALJ conducted a hearing on May 9, 2002, at which plaintiff
was represented by council. Plaintiff testified she is a single
parent of three children, and she has custody of two of her
children ages six and three (their father s currently
incarcerated). Plaintiff’s sole source of inconme is from socia
security disability and food stanps, with nedicaid for health
expenses. Plaintiff testified that she has no formal schooling
past the ninth or tenth grade, but obtai ned her General Educati onal
Devel opnent (GED) equi val ency. Plaintiff left high school because
she wanted to | eave school and begin living in her own apartnent.
Plaintiff testified she conpleted a basic bookkeeping and typing
course after obtaining her GED. (Tr. 29-30, 39.)

Wth respect to prior enploynent, plaintiff |ast worked for a
peopl e | ocator service as a research anal yst from 1991-1993. She
was fired from this position for mssing too many work days
Plaintiff testified she worked at two different banks, starting as
a bank teller and then being pronoted to vault teller, for a total
of two years. Plaintiff left her enpl oynent with the bank because
she “needed a change,” and went to work as a receptionist for a
pl astics factory. She was fired fromthis position due to poor
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at t endance. Regardi ng her poor attendance record, plaintiff
testified she has always had a problem with attendance, and she
“did at one point have an al cohol problemand a drug abuse probl em
that could have been during that tine frame . . . . * (Tr. 30-
32.)

Plaintiff testified she originally began receiving disability
due to a “conpl ete nervous breakdown,” and drug and al cohol abuse.
Plaintiff was hospitalized twice, the first tinme between her job at
the plastics factory and the people | ocator service. Upon further
questioning, plaintiff testified that her disability was based on
substance abuse and bipol ar disorder. (Tr. 32-33.)

Plaintiff testified that the first observati ons of her bi pol ar
di sorder were when she was in high school, but she first began
psychiatric treatnent in 1991. Wth respect to substance abuse,
plaintiff testified she used marijuana, alcohol and cocaine after
hi gh school. Plaintiff testified she has been sober for nmany years
(due to detoxification and going to “neetings”) and is no |onger
tenpted to use these substances. Plaintiff has not attended
Al cohol i cs Anonynous or Narcotics Anonynous neetings i n a nunber of
years, because she felt unconfortable at the neetings and no | onger
had a desire “to use.” (Tr. 33-36.)

Plaintiff has been under the care of the sanme treating
psychiatrist, Dr. Bun Tee Co, since 1991. Plaintiff testified Dr.
Co has diagnosed her with bipolar disorder and major recurring
depressi on. Plaintiff testified she takes nedications for her
mental health conditions, and sees Dr. Co once a nonth, for
approximately fifteen m nutes. Plaintiff testified her
appoi ntnents with Dr. Co nostly focus on her nedications and si de-
effects and that, when she discussed her concern about | osing
disability benefits, Dr. Co told her sonething along the |ines of
her not needing to work. Plaintiff’s nedications include Cel exa
for depression, Xanax for anxiety, and Anbien for sleep. Plaintiff
testified she experiences panic attacks when she is around people

-12-



or inpublic situations. Plaintiff’s anxiety also manifests itself
in a sense of worry about “everything.” Past treatnent
prescriptions have included Lithium (discontinued because it nade
plaintiff ill), Depakote!* (di scontinued because plaintiff “couldn’t
function the next day”), Effexor (discontinued because it nmade
plaintiff sick to her stonach, Prozac®® (discontinued because
plaintiff had difficulty sleeping), and Paxil (unknown). Plaintiff
saw a therapist for a period of tinme to work through sone
“chil dhood issues,” but is not currently seeing a therapist for
treatment. (Tr. 34-38, 48.)

Plaintiff testified she has nbod swi ngs where she is happy,
sad, angry, or depressed for no reason at all. Plaintiff testified
that her “nood sw ngs” have not inproved. Plaintiff often feels
overwhel ned and like her “mnd is racing a thousand mles an hour

“ Plaintiff has experienced these racing thoughts when she
i's engaging in housework. Plaintiff testified the racing thoughts
can last for a fewdays, and it resolves onits own. Regarding her
depression, plaintiff testified that when she is feeling depressed
she prays, sleeps, and has her nother or a friend around for
assi st ance. She has not contacted a physician or gone to a
hospital during one of these depressive incidents. Plaintiff
testified that she has crying spells on a frequent basis. (Tr. 45-
47, 50.)

Wth respect to activities of daily living, plaintiff
testified her nornings begin by getting her daughters ready for
school and day care, respectively. Plaintiff further testified she
is responsible for all household chores and neal preparation.
Plaintiff testified she needs assistance from her nother in

1Depakote “is indicated for the treatnment of nmanic episodes
associ ated with bipolar disorder.” ld. at 433.

BProzac is indicated for the treatnment of depression. Prozac, at
http://ww. prozac. com how_prozac/ how_prozac_can_hel p.j sp?regNavl d=2
(last visited February 23, 2005).
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acconplishing her daily activities, because she has difficulty
getting focused and her house has a lot of clutter. Plaintiff does
not have a driver’s |license, relying on her nmother for
transportation. Plaintiff testified she has difficulty grocery
shoppi ng due to anxiety attacks in public and feeling like she is
“going to pass out.” Plaintiff attenpts to avoid these
difficulties by taking nedication and telling herself “it’s really
not a big deal” and that she “can control it . . . . “ She goes
grocery shoppi ng approxi mately once a week or once every two weeks,
for about one hour. (Tr. 39-42, 49.)

Besi des grocery shopping, plaintiff testified she visited a
friend the previous summer, and went to church a few tines.
However, she stopped going to church after experiencing a panic
at t ack. Plaintiff testified she does not visit regularly with
rel ati ves or engage in any social activities. Plaintiff testified
all three of her siblings are on disability for nmental illness.
Plaintiff enjoys listening to music, but feels |ike she hears
background noises and will mss sonething if she is listening to
music. Plaintiff says she cannot focus on tel evision prograns or
r eadi ng. Plaintiff testified she does not like to talk on the
t el ephone, because she does not |ike tal king or socializing. (Tr.
43-45, 51.)

Plaintiff receives assistance froma “support worker” through
the Mental Health Association. This support worker conducts
followup with plaintiff and is available for transportation
assistance, but plaintiff does not partake in such assistance
because she does not feel confortable with her support worker.
(Tr. 47.)

C. Vocati onal Expert’s Testinony

-14-



Janes E. Israel testified as a Vocational Expert (V.E. ). The
V.E. has fifteen years experience as a vocational rehabilitation
counsel or, and ten years experience working as a Social Security
V. E He testified that manic depression, by itself, wll not
prevent soneone from engaging in substantial, gainful enploynent,
and that there are many people simlarly diagnosed who work. The
V.E. testified that nobod swings are generally the biggest reason
mani ¢ depressives do not work, because these npod sw ngs nmay
mani f est thenselves in infrequent attendance, |oss of focus, poor
stress tol erance, social withdrawal, and the inability to get al ong
well wth others. (Tr. 52-55.)

The ALJ asked the V. E. what jobs soneone coul d performwho was
plaintiff’s age, had her education and job experience, had no
exertional limtations, and whose condition is under sone | evel of
control, but nonetheless should avoid stressful work situations.
The V.E. testified that this hypothetical clainmnt could engage in
wor k as a cashi er (approximtely 20,000 jobs in the rel evant area),
an order clerk (3,500), sales counter clerk (5,500), and stock
handl ers, baggers (5,500). 1In response to the ALJ' s questioning,
the V.E. testified that a person whose manic depression is under
sone | evel of control also could potentially work in a janitorial
or cleaning position, depending on the stress |level and nunber of
rules. (Tr. 55-56.)

The ALJ then asked the V.E. the follow ng hypothetical:

Now, if I were to credit Ms. Brewster’s testinony about
t he mood swings that, and primarily it seens she’s having
nore depressive episodes, there’'s crying spells where
she’ll cry all the day, there’'s days that go by where
all, she doesn’t get out of bed, she just wants to sl eep
all day, she indicates that in addition to the problem
with the mani c depression, she has an anxi ety disorder
that’s showng itself wth panic attacks, she has
probl ens bei ng around groups of people, if she does, it

A review of the record did not reveal the V.E’'s Curriculum
Vitae. Neither party, however, appears to dispute his credentials.
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gets to the point where she has problens focusing and
functioning and feels that she’s not a part of what’s
goingon. If | wereto credit her testinony with respect
to these aspects of what she’s said, would she be able to
function on any of these jobs that you ve nentioned that
peopl e who have these disorders can function on if
there’s sone | evel of control ?

The V.E testified that, wunder this hypothetical, *“[t]he
achi evenment of the effect would be such a highly dysfunctiona
i ndi vidual that they couldn’'t cope even with the npbst nundane
rudi mentary tasks at work. No jobs.” The V.E. further testified
that problens dealing with the public would elimnate cashiering
j obs and sal es cl erk jobs, but that stocker, bagger, and janitori al
positions require | ess i nterpersonal skills, even though many still
require contact with the public. (Tr. 56-58.)

D. The ALJ’ s Deci sion

I n a Decenber 16, 2002, decision denying the reinstatenent of
benefits, the ALJ determned plaintiff experienced nedica
i nprovenent related to work, and is no | onger disabled within the
meani ng of the Act. The ALJ noted plaintiff was deened di sabl ed on
Novenmber 2, 1993. |In February 1997, another ALJ determ ned that
plaintiff's disability continued, despite the Conm ssioner’s
finding that her disability had ceased.

Plaintiff’s case was again reviewed, with the Comm ssioner
finding plaintiff was no | onger disabled as of March 2001, and no
| onger entitled to a period of benefits. (Tr. 15.) To determ ne
plaintiff's disability status, the ALJ adverted to Soci al Security
regulations 20 C.F.R 8 404.1594 detailing the sequentia
eval uation process for determ ning continued benefits eligibility.
The ALJ found plaintiff has experienced nedical inprovenent,
because nedical evidence indicates she does not have active,
current bipolar disorder, she is no | onger using drugs or al cohol,
she has not required any nental health hospitalizations, and she
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does not experience continued nobod sw ngs, racing thoughts, or
observabl e anxiety. The ALJ further found plaintiff’s nedica
i nprovenent was related to her ability to work, because her RFC has
i nproved since the conparison point decision. (Tr. 17-18.)

At reconsideration, the Comm ssioner found that plaintiff did
not have a severe inpairnment as defined by SSA regul ations. The
ALJ, however, found that “due to the claimant’s long history of
mental illness, this Adm nistrative Law Judge finds that her nmental
inpairment is a severe inpairnment as defined in Social Security
Rul i ng 85-28 since the claimant has nore than a slight abnormality
having nore than a mninmal effect on her ability to work.” (Tr.
18-19.)

The ALJ next determned plaintiff’'s RFC, first determ ning
plaintiff's credibility. Referring to SSA Ruling 6-7p and Pol aski
v. Heckler, 739 F.2d 1320 (8th GCr. 1984), the ALJ noted that
plaintiff’s nother testified before a Disability Hearing Oficer

that plaintiff does “not have male friends or closeness to a man.”
The ALJ also referenced plaintiff’s testinmony that she does not
like to be around people, but she made nunerous references to a
“boyfriend” in treatment records. Wth respect to treatnent
records, the ALJ noted that records fromher treating physician do
not evi dence “the extrenely severe degree of dysfunction” plaintiff
al l eged. Moreover, the ALJ found that the consultative exam nation
failed to support plaintiff’s alleged severity of synptons. (Tr.
19-21.)
The ALJ ultimately concl uded that

[While finding that the clainmant has synptons
significantly Ilimting her ability to work, the
al I egations of synptons precluding all types of work are
not consistent with the evidence as a whole and are not

credible. Due to her nental illness, sheis limted to
sinple, unskilled, |ow stress work. Her nental illness
is not going to allow her to perform conplex or highly
stressful work. She has a nental illness but it is no

| onger conpletely debilitating. The treatnment records
show t hat she has not been severely inpaired for years.

-17-



She has sone problens but they are mld to noderate
rather than severe. |In addition to being supported by
years of treatnent notes and long tinme treating
psychi atrist’s assessnent that the claimant did not have
a problemw th her daily activities, social functioning,
or concentration, persistence or pace, this assessnent is
consistent with the consultative exam ner’s nental status
exam nation, which was basically normal, the GAF score of
70 and his statenent that she appeared to have a noderate
depression. The claimant has no exertional limtations
on her ability to work.

The ALJ noted that the consultative exam ner found plaintiff had
only a fair capacity to engage in certain work-related activities.
However, he accorded these findings little weight, because they
were not supported by the treating psychiatrist’s notes, or the
consulting examner’s nental status exam nation and GAF score
(Tr. 21.)

The ALJ determned plaintiff would not be able to return to
her past, relevant work, finding the Comm ssioner nmet his burden to
show she can perform a sufficient nunber of other jobs in the
nati onal econony. Adverting to the Medical Vocational Guidelines,
the ALJ found plaintiff can engage in sinple, unskilled, |owstress
work, and that wunskilled work, as defined in SSA regul ations,
requires little judgnment, and limted ability to closely attend to
tasks and deal wth the public. Referringtothe V.E s testinony,
the ALJ noted that he testified that many mani c depressives are
able to work, and that these individuals can perform work as a
cashier, an order clerk, a stock handl er and bagger, and a janitor.
The ALJ did not consider the identified sales, counter clerk
positions, “because they may involve pressure to perform?”
Moreover, the ALJ suggested that plaintiff obtain vocation
counseling to transition back into the workforce, after being out
of work for alnost a decade. (Tr. 21-22.)

The Appeal s Council declined further review. Hence, the ALJ's
deci si on becane the final decision of the defendant Comm ssi oner
subject to judicial review (Tr. 5-7.)
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I n her appeal to this court, plaintiff argues that (1) the ALJ
failed to determ ne properly plaintiff’s credibility; (2) the ALJ
failed to nake a correct RFC determ nation; and (3) the ALJ did not
accord proper weight to the opinions of the consulting exam ner.
(Doc. 19 at 9-15.)

I'1. DI SCUSSI ON
A Ceneral | egal franmework
The court’s role on review is to determ ne whether the
Commi ssioner’s findings are supported by substantial evidence in
the record as a whole. See Krogneier v. Barnhart, 294 F.3d 1019,
1022 (8th Cr. 2002). “Substantial evidence is less than a
preponderance but is enough that a reasonable mnd would find it

adequate to support the Comm ssioner’s conclusion.” |d.; accord
Jones v. Barnhart, 335 F.3d 697, 698 (8th Cr. 2003). In
determ ning whether the evidence is substantial, the court nust

consi der evidence that detracts from as well as supports, the
Comm ssi oner’ s decision. See Brosnahan v. Barnhart, 336 F.3d 671

675 (8th Cr. 2003). So |long as substantial evidence supports the
final decision, the court may not reverse nerely because opposing
substantial evidence exists in the record or because the court
woul d have decided the case differently. See Krogneier, 294 F.3d
at 1022.

Social Security regul ations provide an eight step sequenti al

eval uation process for review ng whether a disability recipient is

entitled to continued benefits. Par aphrased as follows, these
steps are:
(1) |Is the individual engaged in substantial, gainfu
activity?

(2) If the individual is not engaged in substanti al
gainful activity, does he have an inpairnment or
conbi nation of inpairnments neeting or equaling the
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severity of an inpairnment listed in 20 CF. R Part
404, Subpart P, Appendix 17?

(3) If the individual does not have an inpairnent
meeting or equaling a listing, has there been
medi cal inprovenent in his condition?

(4) If there has been nedical inprovenent, is it
related to the individual’s ability to do work?

(5 If the individual has no nedical inprovenent or if
the nedical inprovenent is not related to his
ability to work, do any of the exceptions noted in
20 CF.R 8§ 404.1594(d), (e) apply? [|If none of
them apply, the individual’s disability will be
found to conti nue.

(6) If nmedical inprovenent is shown to be related to
the individual’s ability to do work or if one of
the first group of exceptions applies, are the
i ndi vidual’s current inpairnents severe?

(7) If the individual’'s inpairnments are severe, can he
engage in past, relevant work?

(8) If the individual cannot engage in past, relevant
wor k, can he engage in other work in the national
econony?

20 C.F.R §§ 404.1594(f), 416.994(f).

B. The ALJ's Credibility Determ nation

In her appeal to this court, plaintiff argues that the ALJ did
not fully explore the requisite factors in Polaski, and that he
failed to adequately discuss her nedication history.

Assessing a claimant's credibility is primarily the ALJ's
function. See Anderson v. Barnhart, 344 F.3d 809, 815 (8th Gr.
2003) (finding a claimant's credibility is primarily a matter for
the ALJ to decide); Holstromv. Massanari, 270 F.3d 715, 721 (8th
Cir. 2001) ("The credibility of a claimant's subjective testinony

is primarily for the ALJ to decide, not the courts."). An ALJ s
credibility decision nust be supported by substantial evidence.
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Quillians v. Barnhart, 393 F.3d 798, 801 (8th Gr. 2005) (“[We
defer to the ALJ's determ nations regarding the credibility of

testinony, so long as they are supported by good reasons and
substantial evidence.”); Dixon v. Barnhart, 353 F.3d 602, 605 (8th
Cr. 2003).

The Eighth Circuit prescribed factors in Polaski, 739 F. 2d at
1322, for the ALJ to consider when making a credibility

determ nation. The factors include, in part, observations by third
parties and treating and exam ning physicians relating to such
matters as (1) the claimant's daily activities; (2) the duration,
frequency, and intensity of the pain; (3) precipitating and
aggravating factors; (4) dosage, effectiveness, and si de effects of
medi cation; and (5) functional restrictions. 1d. Moreover, “[t]he
ALJ may discount subjective conplaints of physical and nental
heal th problens that are inconsistent with nedical reports, daily
activities, and ot her such evidence." Gnathney v. Chater, 104 F. 3d
1043, 1045 (8th G r. 1997); Haynes v. Shalala, 26 F.3d 812, 814-15
(8th Cir. 1994).

I n support for her position, plaintiff places great enphasis
on the ALJ' s statenment that Dr. Co’s Septenber 22, 2001, treatnent
note indicated plaintiff had not been taking any anti-depressant.

Plaintiff suggests that this statenent evidences that the ALJ
m scharacterized plaintiff’'s nedication history, because she had
been taking various anti-depressants for a nunber of years. The
court disagrees. The ALJ's statenent accurately reflects what Dr.
Co recorded in his treatment note that plaintiff “had not been on
any antidepressant.” Reading Dr. Co’'s record in full context, it
appears she was not on any anti-depressant at that visit because
she coul d not tolerate Effexor. Effexor was then di scontinued, and
repl aced with Cel exa.

Wiile the ALJ's statenent may appear to suggest he did not
bel i eve she was taking any anti-depressant at all until Septenber
2001, in the context of the record fromthat date and the entire
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record in evidence, it is clear that is not the case. Nowhere in
the opinion does the ALJ reference this statenent to infer
plaintiff did not need any anti-depressant until Septenber 2001,
nor did the ALJ use this specific statenent solely, or with great
wei ght and deference, to buttress his credibility determ nation.
The ALJ is not required to detail every piece of evidence, and a
failure to cite plaintiff’s full nedication history does not nean
it was not considered. \Wheeler v. Apfel, 224 F.3d 891, 895 n.3
(8th Gr. 2000); Black v. Apfel, 143 F. 3d 383, 386 (8th Cr. 1998)
(“[Aln ALJ is not required to discuss every piece of evidence

subm tted. An ALJ's failure to cite specific evidence does not
i ndi cate that such evidence was not considered . . . . “) (internal
citations omtted).

Simlarly, the <court finds the ALJ nmade an adequate
credibility determ nati on based on substanti al evidence of record.
The ALJ referenced social security regulations 20 C F.R 88
404. 1529, 416.927 and the Polaski factors in making his
determ nation. The ALJ noted that the observations of plaintiff’s
not her corroborated plaintiff's allegations, and that if all
plaintiff’s allegations were credi ble, then she woul d be prevented
from engaging in substantial, gainful enploynent. He did not,
however, restate all of plaintiff’s allegations, choosing instead
to reference her allegations as set forth in the record and the
testi nony. VWiile the ALJ could have nore artfully drafted his
opinion to include plaintiff’s allegations, by adverting to the
record, the ALJ indicated he was aware of all plaintiff’s
all egations, and nerely found it “not necessary to resunmarize
[sic] the claimant’s al |l egati ons on the 96-7p and Pol aski factors.”
(Tr. 19.) The court does not find the ALJ failed to adequately
assess plaintiff’s credibility in making this drafting decision,
nor that it would have altered his decision. See MG nnis v.
Chater, 74 F.3d 873, 875 (8th Cir. 1996) (noting that asserted
errors in opinion-witing do not require a reversal if the error
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has no effect on the outcone).

In support of his decision, the ALJ noted that Dr. Co’'s
treatnent records indicate plaintiff was not severely depressed,
her statenments were rel evant, | ogical, coherent and sequential, she
was appropriately dressed and grooned, and on at |east one
occasion, plaintiff reported feeling “nmuch better.” The ALJ al so
referred to Dr. Rexroat’'s evaluation. Dr. Rexroat noted plaintiff
was appropriately dressed and grooned, was not suspi ci ous, anxi ous,
t ense, shaky or t remul ous, she had nornal af f ect and
responsi veness, she was alert, she had a normal |evel of energy,
her speech was normal, coherent and rel evant, and she had a GAF of
70. The ALJ further noted that plaintiff described to Dr. Rexroat
significant synptons of depression, and he assessed she had
noder at e depr essi on.

Wth respect to plaintiff’'s allegations, she reports being
unable to engage in any enploynment, that she experiences nood
sw ngs, that she no | onger cares about personal groom ng, that she
does not participate in any activities, and that she has difficulty
wi th concentration, nenory and crying spells. Plaintiff further
reports that she is able to engage in household chores, but needs

assi stance when she is “real depressed.” Plaintiff stated that she
does not like to |leave her hone or be in the conpany of other
peopl e.

Medical records indicate plaintiff’'s depression is not as
severe as she reports, and is controlled with nedication. See
Estes v. Barnhart, 275 F.3d 722, 725 (8th Gr. 2002) (“An
i npai rment which can be controlled by treatnment or nedication is
not considered disabling.”); Stout v. Shalala, 988 F.2d 853, 855
(8th Gr. 1993) (“If an inpairnment can be controlled by treatnent

or nedication, it cannot be considered disabling.”). Mor eover

plaintiff proffers inconsistent statenents related to side-effects
from the nedications Xanax, Serozone, and Anbien. In her 2000
cl ai mant questionnaire, plaintiff failed to report any side-effects
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from her nedications. In her 2001 questionnaire, she reported
side-effects to i nclude fatigue and headaches, and reported taking
the same nedications as she did when conpleting her 2000
guestionnaire.

Her reports of side effects fromtaking these nedications are
belied by Dr. Co’s nedical records noting few reports of side-
effects, and discontinuing prescriptions the few tines plaintiff
reported side-effects. Additionally, plaintiff reports failingto
attend to personal groom ng; however, reports fromboth Dr. Co and
Dr. Rexroat note she is well-dressed and grooned. Plaintiff also
reports the inability to engage in personal relationships and not
wanting to be around others. The ALJ noted, however, that she was
able to have a boyfriend for a period of tine. See Ply wv.
Massanari, 251 F.3d 777, 779 (8th Gr. 2001) (noting a claimnt’s
i nconsi stent statenents as a factor to consider in determning

claimant’s credibility).

By her own adm ssion, plaintiff is able to engage i n househol d
chores, with sone assi stance necessary when she is very depressed.
She is the principal care giver for her two mnor children, and
there is no evidence in the record suggesting she is unable to
properly care for her children. See Pena v. Chater, 76 F.3d 906,
908 (8th Cir. 1996) (affirmng ALJ's discount of claimnt's
subj ective conplaints of pain where clainmant was able to care for

one of his children on daily basis, drive car infrequently, and go
grocery shoppi ng occasionally).

Wile the ALJ did not specifically discredit plaintiff’'s
not her’ s corroborating accounts, the failure to do so is not a
defect requiring remand. Lorenzen v. Chater, 71 F.3d 316, 319 (8th
Cir. 1995) (“[Allthough the ALJ failed to |ist specific reasons for
discrediting the testinony of [a witness], it is evident that nost

of her testinmony concerning [plaintiff]'s capabilities was
discredited by the sane evidence that discredits [his] own
testinmony concerning his limtations.”); Robinson v. Sullivan, 956
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F.2d 836, 841 (8th Cir. 1992).

There is sone evidence in the record to support plaintiff’s
al | egations of uncontroll ed severe depressi on and anxi ety di sorder,
beyond her subjective conplaints and her nother’s testinmony. This
evidence is not, however, so overwhelmng as to negate the
substantial, contrary evidence the ALJ relied upon in formng his
deci si on. Moreover, it is not the province of this court to
re-wei gh the evidence as it existed before the ALJ. See Krogneier,

294 F. 3d at 1022 (stating as long as there is substantial evidence
in the record, the ALJ's decision wll be wupheld even if
substantial evidence exists adverse to the ALJ's findings); cf.
Orick v. Sullivan, 966 F.2d 368, 372 (8th Gr. 1992) (quoting
Baker v. Sec’y of Health and Human Servs., 955 F.2d 552, 555 (8th
Cir. 1992) (quoting Benskin v. Bowen, 830 F.2d 878, 883 (8th Cr
1987) (“No one, including the ALJ, disputes that plaintiff has pain
The question is ‘whether she is fully credible when she

claims that her back hurts so nuch that it prevents her from
engaging in her prior work.”")); Dixon v. Sullivan, 905 F.2d 237,

238 (8th Cr. 1990) ("ALJs nust seriously consider a claimnt's
testi nony about pain, even when . . . subjective. But questions of
credibility are for the trier of fact inthe first instance. |f an
ALJ explicitly discredits a claimant's testinony and gi ves a good
reason for doing so, we will normally defer to that judgnment.").

Taking all of these factors into consideration, as the ALJ did
in this case, there is substantial evidence on the record for the
ALJ to find plaintiff is not fully credible in her allegations of
severe nental inpairment preventing all substantial, gainful
activity.

C. The ALJ's RFC Determ nation

Plaintiff argues the ALJ's RFC determ nation is inadequate,
because he failed to make a function-by-function assessnent of
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plaintiff’s stress-tol erance, stating only that she was limted to
“l owstress” work. Relatedly, plaintiff argues that the ALJ failed
to accord proper weight to the opinion of the consulting exam ner
Dr. Rexroat, in favor of treating provider Dr. Co. The court
di sagr ees.

The RFC "is a function-by-function assessnent based upon al
of the relevant evidence of an individual's ability to do
work-related activities." S.S.R 96-8p, 1996 W 374184, at *3
(Soc. Sec. Admin. July 2, 1996). The determ nation of residual
functional capacity is a nedical issue, Singh v. Apfel, 222 F. 3d
448, 451 (8th Gr. 2000), which requires the consideration of
supporting evidence froma nedical professional. Lauer v. Apfel,
245 F. 3d 700, 704 (8th Gr. 2001) "In evaluating a claimnt's RFC,
the ALJ is not limted to considering nedical evidence, but is

required to consider at |east sone supporting evidence from a
professional.”™ Baldwn v. Barnhart, 349 F.3d 549, 556 (8th Gr.
2003) .

Plaintiff argues that the ALJ's use of the phrase “low

stress,” particularly in his hypothetical to the V.E, 1is
i nadequat e. A hypothetical question to a V.E. nust precisely
describe a claimant's inpairnments so that the V.E. may accurately
assess whether jobs exist for the claimant. Newton v. Chater, 92
F.3d 688, 694-95 (8th Cr. 1996); see Pierce v. Apfel, 173 F. 3d
704, 707 (8th GCir. 1999); Totz v. Sullivan, 961 F.2d 727, 730 (8th

Cr. 1992). It "nust capture the concrete consequences of
claimant's deficiencies."” Pickney v. Chater, 96 F. 3d 294, 297 (8th
Cr. 1996).

Had the ALJ sinply hypothesized to the V.E. that plaintiff
needed | ow stress work, wthout nore, then plaintiff’s argunent
woul d be nore persuasive. The ALJ, however, did not rely solely on
this characterization, but specifically asked the V.E about the
ability of manic depressives to engage in conpetitive enploynment,
the synptons that may prevent sonmeone with nmani c depression from
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engagi ng in substantial, gainful enploynent, a manic depressive’s
poor stress tol erance and social wthdrawal, a mani c depressive’'s
ability to get along with others in a work environnent, and what
part medi cation control has on the ability to work. Moreover, the
V.E. noted he had extensive experience with respect to manic
depressives and vocati on.

In his ultimte hypothetical, the ALJ asked the V.E to
consider a mani c depressive who is under sone |evel of control
with the sane age, education, and work background as plaintiff, and
who should avoid stressful work situations. The V.E. clearly
identified the fact that all work situations are stressful to sone
extent, and that if the individual is under sone | evel of control,
then she can perform an array of positions as a janitor, stock
handl er, bagger, order clerk, sales counter clerk, or cashier
Mor eover, in foll ow up questioning, the ALJ asked the V.E. to opine
about the jobs he identified as they relate to plaintiff having
difficulties dealing wwth the public. The V.E. then noted what
positions would be nobst appropriate in this regard. In his
opi nion, the ALJ di scounted any positions identified by the V.E. as
a sales counter clerk, “because they may involve pressure to
perform”

Plaintiff cites case law in support of her opinion that the
ALJ’s reference to “low stress” was not precise enough for an RFC
determ nation. |In Lancellotta v. Sec’y of Health and Human Servs.,
806 F.2d 284 (1st Cir. 1986), the court reversed and remanded the
deci si on denyi ng benefits, because “[t]he ALJ nmade no findi ngs on

the nature of Lancellotta's stress, the circunstances that trigger
it, or howthose factors affect his ability to work.” [d. at 285.
The ALJ in Lancellotta determned plaintiff could engage in | ow

stress activity, despite the fact that the nedical consultant
opi ned that plaintiff could engage i n only non-stress work, nmade no
effort to inquire as to Lancellotta s ability to perform work-
related activities, and did not qualify his hypothetical to the
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V.E. with anything other than that Lancellotta was [imted to | ow
stress, sedentary work. Id. at 285-86. The V.E. ultimately
concluded that there were up to 200,000 jobs in the |owstress,
sedentary category. 1d. at 285.

The instant case is distinguishable, given that the ALJ did
not sinply ask the V.E. to identify |owstress enploynent, but
di scussed with the V.E. at length plaintiff’s mani c depression and
potential difficulties dealing with the public. In response, the
V.E. did not nerely posit |lowstress positions, but identified
positions that someone who suffers from manic depression, under
sone | evel of control, and with problens dealing with the public
coul d perform

Accordingly, the ALJ's reference to lowstress work, in
conbination with the V.E.'s testinony was proper, and the ALJ
relied on the V.E.'s opinion appropriately. See Fenton v. Apfel,
149 F.3d 907, 911 (8th Gr. 1998) (an ALJ must look to V.E
testinony to make an RFC determnation when plaintiff’s non-

exertional inpairnments limt her ability to performa full array of
work in a certain category); Lincoln v. Halter, 145 F. Supp. 2d
1086, 1095-96 (E.D. M. 2001).

Turning to the weight afforded nedical opinions, plaintiff

argues that Dr. Rexroat, as the consulting examner, is a
“specialist source famliar with Social Security regulations and .

had the opportunity to review Plaintiff’s treatnent notes.”
Therefore, his assessnent shoul d have been gi ven greater wei ght and
not be di scounted based on the ALJ’' s personal interpretation of his
assessnent, plaintiff’s GAF score, and any apparent inconsistency
with the treating provider’'s (Dr. Co) assessnent.

A treating physician’s opinion nornmally is entitled to
substantial wei ght. D xon, 353 F.3d at 606. Regar dl ess of how
much weight the ALJ affords a treating physician's opinion,
however, the ALJ nmust "always give good reasons" for the weight
given. 20 CF.R 8§ 404.1527(d)(2); SSR 96-2p, 1996 W. 374188, at
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*5 (SSA July 2, 1996). Although a treating provider is accorded
substantial weight, the ALJ nust still consider the record as a
whol e. Cruze v. Chater, 85 F.3d 1320, 1324-25 (8th Gr. 1996).
“Further, where the treating physician's opinions are thensel ves

i nconsi stent, they should be accorded |ess deference.” Id. at
1325.

In contrast, “[a] one-time evaluation by a non-treating
psychol ogist is not entitled to controlling weight.” Cark v.

Apfel, 141 F.3d 1253, 1256 (8th Cr. 1998). Mreover, an ALJ is
only required to «craft his hypothetical and nmake an RFC
determ nati on based on i npairnments he finds credi bl e and supported
by substantial evidence. See McCGeorge v. Barnhart, 321 F.3d 766,
769 (8th Gr. 2003) ("The ALJ properly Ilimted his RFC
determ nation to only the inpairnents and limtations he found to

be credible based on his evaluations of the entire record.");
Chanberlain v. Shalala, 47 F.3d 1489, 1495 (8th Cr. 1995).
Dr. Rexroat is a non-treating provider who conducted a one

time exam nation. In his opinion, the ALJ specifically noted these
findings, and found themto be inconsistent with other evidence of
record. Plaintiff argues in doing this the ALJ substituted his own
opinion for that of Dr. Rexroat. The ALJ is responsible for
determning plaintiff’'s RFC based on all the evidence of record,
whi ch nmust include at |east sone nedical opinion. See Storno v.
Barnhart, 377 F.3d 801, 807 (8th Cr. 2004). 1In doing so, the ALJ
must evaluate the evidence, including the consistency of, and
wei ght afforded, nedical opinions.

The ALJ did not, as plaintiff suggests, rely in error on Dr.
Rexroat’ s GAF assessnent. “The GAF scale is used by clinicians to
report an individual's overall |evel of functioning. See Anerican
Psychiatric Assoc., Diagnostic and Statistical Manual of Menta
Di sorders 32 (Text Revision 4th ed. 2000).” (Quaite v. Barnhart,
312 F. Supp. 2d 1195, 1200 (E.D. Mo. 2004). "While a GAF score may
be of considerable help to the ALJ in fornulating the RFC, it is

- 20-



not essential to the RFC s accuracy." Howard v. Commir of Soc.
Sec., 276 F.3d 235, 241 (6th Cr. 2002); cf. Hamlton v. Barnhart,
--- F. Supp. 2d ----, 2005 W 331710, at * (E.D. WMo. 2005)
(acknow edgi ng GAF score as a factor to consider in evaluating an

exam ni ng, non-treating provider’s assessnent); Matney v. Apfel, 48
F. Supp. 2d 897, 904 (WD. M. 1998) (discounting provider’s
medi cal opi nion, based partly on inconsistency with the provider’s

assessed GAF score).

The ALJ did not reference Dr. Rexroat’s GAF assessnment of m | d
synptons in an effort to showplaintiff is able to work, or as the
only evidence of record to discredit portions of Dr. Rexroat’s
functional assessnent. The ALJ looked to a body of evidence
including Dr. Rexroat’s status as an examning, non-treating
provi der, his GAF assessnent, his failure to identify plaintiff as
having no wuseful ability to function (a poor rating), his
exam nati on supporting only noderate depression, and his assessnent
that plaintiff has no significant synptons related to anxiety, no
deficiencies in concentration, persistence and pace and only mld
[imtations in activities of daily living. The ALJ's full review
of the record and effort to explain the weight afforded Dr.
Rexroat’s treatment sinply does not reflect his own interpretation
of the nedical evidence, or a failure to buttress his conclusion
wi th substantial evidence of record.

Additionally, the ALJ based his decision on Dr. Rexroat’s
opinion as conpared to plaintiff’s long tinme treating psychiatri st
Dr. Co. The record contains multiple treatnent records spanning
many years, and detailing plaintiff's treatment history with Dr.

Co. These treatnent records do not evidence any significant
functional or social Ilimtations, and consistently establish
plaintiff was not severely depressed. |In his evaluation, Dr. Co.
determ ned plaintiff had no functional limtations with respect to

restrictions of daily activities, the ability to maintain socia
functioning, or concentration, persistence or pace. Moreover, Dr.
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Co. noted that while plaintiff does exhibit a flat affect and
dysphoria, plaintiff’s response to pharmacot herapy and supportive
psychot herapy was “good,” she was appropriately dressed and
grooned, she had intact nenory and intell ect, and she was treat nent
conpliant. \While not dispositive, Dr. Co’s findings are further
supported by non-exam ning, non-treating provider Dr. Bailey's
observations that plaintiff had only a mld degree of limtation
wth respect to activities of daily |living, difficulties
mai ntai ning social functioning, and difficulties rmaintaining
concentration, persistence or pace. See Harvey v. Barnahrt, 368
F.3d 1013, 1016 (8th G r. 2004) (“[We do not consider the opinions
of non-exam ning, consulting physicians standing alone to be
‘substantial evidence.’”); Jenkins v. Apfel, 196 F. 3d 922, 925 (8th
Cir. 1999) (opinion of a consulting physician who does not exani ne

t he cl ai mant does not ordinarily constitute substantial evidence).

Arguably, Dr. Rexroat’s nedical assessnent provides a nore
specific evaluation of plaintiff’s abilities. This, of itself,
does not belie the total evidence establishing plaintiff’s response
to treatment and the treating provider’'s failure to note
restrictions simlar to Dr. Rexroat’s. As the ALJ noted, the
treating provider’s opinion is entitled to substantial
consideration and, in this case, the record does not indicate the
ALJ gave sufficient consideration to the treatnent provider's
opi nion. See D xon, 353 F.3d at 606 ("[M edical opinions nust be
supported by acceptable nedical evidence and nust not be
i nconsistent with other evidence on the record as a whole.").
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For these reasons, the final decision of the Conni ssioner is
affirmed in accordance with this Menorandum An appropriate order
shal |l issue herew th.

N o~ 7-..“%%‘\. 4
%){EMM }_\) 4 Ty

DAVI D D. NOCE
UNI TED STATES MAG STRATE JUDGE

Signed this day, March 9, 2005.
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